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INTERESTS CREATED BY GRANTS OF COAL APART FROM THE SURFACE 

When coal, owned separately from the surface, is removed from its 
bed, who owns the hole that is left? Or, to put the question in differ- 
ent form, what is the nature and extent of the interest created by the 
unqualified grant or reservation of all the coal under a given tract of 
land ? For many years it has been held both in England and this coun- 
try, that such a conveyance or reservation operates to sever the land 
horizontally, creating independent estates in the surface and subjacent 
layers. 1 Estates in coal lands so created have been treated exactly as 
similar estates in other kinds of land. 2 Property in minerals is taxed 
like any other real property. 3 While conveyance of such property by 

1 Duke of Hamilton v. Graham (1871, H. L.) L. R. 2 Sc. App. Cas. 166; Wester- 
man v. Penn. Salt Mfg. Co. (1918) 260 Pa. 140, 103 Atl. 539; 3 Lindley, Mines 
(3d ed. 1914) sec. 812; MacSwinney, Mines (3d ed. 1907) 42; 1 Tiffany, Real 
Property (1920 ed.) 867. 

"Kinder v. La Salle County Coal Co. (1921, 111.) 133 N. E. 772. A widow is 
entitled to dower in minerals of which her deceased husband was seised apart 
from the surface. Stoughton v. Leigh (1808, K. B.) 1 Taunt. 402. 

3 Graciosa Oil Co. v. Santa Barbara (1909) 155 Calif. 140, 99 Pac. 483; Con- 
solidated Coal Co. v. Baker (1891) 135 111. 545, 26 N. E. 651. 

[747] 
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livery of seisin at common law might have been difficult, 4 that difficulty 
would not be experienced in reserving or, more accurately, excepting 
such interests, 5 or in making conveyances under the Statute of Uses.' 
Thus they can now be transmitted by deed, devise, or inheritance 
exactly as other real property. 7 Title to minerals may be lost or 
acquired by adverse possession, but such possession must be actual and 
not merely constructive. 8 Before severance, the person in possession 
of the surface is constructively in possession of the minerals beneath, 
but not so after severance. 9 It would seem necessarily to follow that 
the owner of the subjacent layer of land is privileged to make such use 
of his land as he sees fit, assuming always that he does not fail in his 
duty to provide adequate subjacent support to the surface 10 ; and, con- 
sequently, that he can use tunnels and galleries cut within and through 
his subterranean holdings as haulways for minerals severed from adja- 
cent lands of his own, or even of another. And such has been the hold- 
ing of the courts 11 with only slight signs of wavering, 12 until the decis- 
ion of Clayborn v. Camilla Red Ash Coal Co. 13 

Many courts, however, by a curious and seemingly unnecessary 
implication, declare all estates in fee in underlying lands to be termina- 
ble upon exhaustion of the minerals. 14 After the minerals have been 

'Caldwell v. Fulton (1858) 31 Pa. 475; Marble Co. v. Ripley (1870, U. S.) 10 
Wall. 339. 

''Batten Pool v. Kennedy [1907] 1 Ch. 256; Whitaker v. Brown (1863) 46 
Pa. 197. 

"Lee v. Bumgardner (1889) 86 Va. 315, 10 S. E. 3. 

7 Kinder v. La Salle County Coal Co., supra note 2. 

8 Renfro v. Hanon (1921) 297 111. 353, 130 N. E. 740; Armstrong v. Caldwell 
(1866) 53 Pa. 284; Gill v. Fletcher (1906) 74 Ohio St. 295, 78 N. E. 433. 

"Pardee v. Murray (1882) 4 Mont. 234, 2 Pac. 16; Armstrong v. Caldwell, 
supra note 8; Scott v. Laws (1919) 185 Ky. 440, 215 S. W. 81. But if a 
disseisor grants minerals, his continued adverse possession of the surface inures 
to the benefit of the grantee as against the disseisee. McBurney v. Glenmary 
Coal & Coke Co. (1909) 121 Tenn. 275, 118 S. W. 694. 

10 Attebery v. Blair (1910) 244 111. 363, 91 N. E. 475. 

11 Proud v. Bates (1865) 34 L. J. Ch. 406; Duke of Hamilton v. Graham, supra 
note 1 ; Batten Pool v. Kennedy, supra note 5 ; Lillibridge v. Lackawanna Coal 
Co. (1891) 143 Pa. 293, 22 Atl. 1035; Westerman v. Penn. Salt Mfg. Co., supra 
note 1; Attebery v. Blair, supra note 10; Madison v. Garfield Coal Co. (1901) 
114 Iowa, 56, 86 N. W. 41 ; Lindley, op. cit. sec. 813a; MacSwinney, op. cit. 79. 

u See dicta in Chartiers Block Coal Co. v. Mellon (1893) 152 Pa. 286, 25 Atl. 
597; Webber v. Vogel (1893) 159 Pa. 235, 28 Atl. 226; Ramsay v. Blair (1876, 
H. L.) L. R. 1 App. Cas. 701 ; and opinion of Lord Chelmsford in Duke of 
Hamilton v. Graham, supra note 1, at pp. 171, 172, 175, 176. Cases involving min- 
ing operations under Crown Manor copyhold lands are governed by a different 
rule, since all minerals under such lands belong to the Crown. The rights of 
the Crown cease immediately upon the removal of the coal. See Eardley v. 
Granville (1876) L. R. 3 Ch. Div. 826; Bowser v. Maclean (i860, Ch.) 2 De 
G. F. & J. 415. 

13 (1920) 128 Va. 383, 105 S. E. 117. 

"Chartiers Block Coal Co. v. Mellon, supra note 12; Webber v. Vogel (1899) 
189 Pa. 156, 42 Atl. 4; McBurney v. Glenmary Coal and Coke Co., supra note 9. 
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wholly removed, title to the underground space revests, it is said, not in 
the original grantor, but in the owner of the surface. 15 The alleged 
lack of endurance on the part of these fees in underlying sections of min- 
eral land seemed to the Virginia Supreme Court of Appeals, in the inter- 
esting case just mentioned, so greatly "at variance with fundamental 
legal principles" that it felt constrained to repudiate them altogether and 
to enjoin the defendant, the grantee of "all the coal on, in or under" the 
land of the complainant, from transporting coal mined under defend- 
ant's adjacent tract, forming part of the same coal field, through a tun- 
nel which had been formed by the mining operations under the com- 
plainant's land. The coal under complainant's land had not yet been 
exhausted, but the headway in the tunnel had been heightened by cut- 
ting away a small portion of the basic stratum of rock. The court 
holds that the "conveyance carries the estate in the coal only, with 
the necessary incidental easement to use the containing walls for sup- 
port, and for the purpose of getting it out," and thinks that the reverter 
upon exhaustion is to be explained only by assuming that the grantee 
never took any "corporeal estate" in the walls containing or the space 
occupied by the coal. It does not experience any of the difficulty so 
strongly stated by the Supreme Court of Pennsylvania, 16 in conceiv- 
ing of ownership of coal as "a corporeal hereditament" independently 
of the space it occupies. 

It is believed that none of the numerous cases which have declared that 
estates in subjacent mineral land when severed from the surface, ter- 
minate ipso facto upon exhaustion of the minerals, put that question in 
issue. 17 Instead of saying that upon exhaustion of the coal the grantee's 
estate reverts to the owner of the surface (not to the grantor, or his heirs, 
be it noted), it would seem more reasonable to say that when the owner 
of a worked-out mine has unequivocally abandoned it, the surface own- 
er's possession of the abandoned subterranean spaces is re-established, 
and ripens into title after the statutory period has expired. 18 But even 

15 See cases cited supra note 14 and infra note 17. 

16 "How could the defendant own the coal absolutely and in fee simple, and not 
own the space it occupied ? Or how is it possible to conceive of such a thing as 
the ownership of the space independently of the coal?" Lillibridge v. Lacka- 
wanna Coal Co., supra note 11. 

" The statement appears first to have been made in Lillibridge v. Lackawanna 
Coal Co., supra note 11, in which the interest conveyed was expressly determin- 
able upon the exhaustion of the coal. But in that case the court states that in 
IVhitaker v. Brown, supra note 5, the grantor had excepted "an entire and 
perpetual property" in the coal. In Schobert v. Pittsburgh Coal & Mining Co. 
(1912) 254 111. 474, 98 N. E. 945, the grant was likewise expressly limited to 
terminate when all the coal was removed. In neither of the Webber v. Vogel 
cases [(1893) 159 Pa. 235, 28 Atl. 226, (1899) 189 Pa. 156, 42 Atl. 4] was the 
terminable character of the fee involved, but the latter contains a vigorous dictum 
on the point. 

"In Westerman v. Penn. Salt Mfg. Co., supra note 1, the court said: "The 
deed vested in the defendant a corporeal estate in fee in the coal ; and until that 
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if it be assumed that this dictum, by a process of reiteration, has become 
a rule of law, it seems difficult to follow the Virginia court in its con- 
clusion that since the interest of the coal owner ceases upon exhaustion 
of the coal, it cannot be an estate in that portion of the land that con- 
tains the coal. Real interests which may, by express provision or by 
implication, come to an end upon some future contingency, are by no 
means unknown, or even rare, in our law. 19 Tenants of such qualified 
estates have, prior to the happening of such contingency, all the rights 
and privileges they would have enjoyed had the estates been absolute. 20 
Therefore the view of the Supreme Court of West Virginia as expressed 
in Armstrong v. Maryland Coal Co., 21 that, under the alleged rule, the 
owner of an estate in subjacent land could extend his tenancy indefin- 
itely by leaving some portion of the coal unmined, and that, "if need be 
a few pillars could be left for subjacent support, which would answer all 
requirements," is quite consistent with the nature of the base fee 
assumed to exist. 

Interests granted or reserved in coal separate from the surface fall 
roughly into three classes. The first consists of mere licenses or priv- 
ileges to enter upon the land and explore for coal, usually coupled with 
a collateral agreement for the sale to the licensee of such coal as may 
be severed and removed. 22 The second includes profits a prendre in 
coal lands. The grantee of a profit is given the right, as well as the 
privilege, to go upon the land and sever coal therefrom, and the power 
by severance to acquire title to the coal removed. 23 In the third class 
are corporeal interests in that portion of the land containing the coal. 
They are created by those grants which operate to sever the land into 
horizontal layers and convey to the purchaser of the coal that layer 
which includes the coal. 24 

The character of the interest transferred in any particular transac- 
tion depends not upon the name given to the contract, for mining con- 
estate is terminated by the exhaustion of the coal, or lost by abandonment, the 
vendee is entitled to the possession of the coal, and also of the space made by its 
removal, and may use such space in transporting coal from other lands." 

19 Coke, Littleton, 13b; Church of Latter Day Saints v. United States (1889) 
136 U. S. 1, 10 Sup. Ct. 792; First Universalist Soc. v. Bolland (1892) 155 Mass. 
171, 29 N. E. 524; 1 Tiffany, op. cit. 334. 

20 Walsingham's Case (1573, Exch.) Plowd. 552, 557; Challis, Real Property 
(3d ed. 1911) 262. 

21 (1910) 67 W. Va. 589, 608, 69 S. E. 195, 203. 

22 See Doe v. Wood (1819, K. B.) 2 Barn. & Aid. 724, 739; In re Haven Gold 
Mining Co. (1882, C. A.) L. R. 20 Ch. Div. 151 ; 20 Hals. Laws Eng. 568; Silsby 
v. Trotter (1878) 29 N. J. Eq. 228; Young v. Ellis (1895) 91 Va. 297, 21 S. E. 
480. A mere license, it seems, may be lost by non-user. Scott v. Laws, supra 
note 9. 

23 Sutherland v. Heathcote [1892] 1 Ch. 475, 483; Caldwell v. Fulton (1858) 31 
Pa. 475; Grubb v. Bayard (1851, C. C. 3d) 2 Wall. Jr. 81, Fed. Cas. No. 5849. 

"Scott v. Laws, supra note 9; Moore v. Indian Camp Coal Co. (1907) 75 Ohio 
St. 493, 80 N. E. 6. The owner in fee may in fact grant as many separate strata 
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tracts are fearfully and wonderfully made, and bear strange names, 
but upon the intention of the parties as expressed in the instrument 
executed. 25 This intention is not always easy of determination. 
Especially is it difficult in some cases to decide whether the parties 
intend to create an "incorporeal" profit or a "corporeal" estate in the 
land itself. 26 Yet once it is decided, the resulting rights of the parties 
are very different. The owner of a corporeal estate takes title to 
the coal in the bed, with the exclusive right of possession of the 
space which it occupies 27 ; while the owner of a profit takes no title to 
the coal in situ, but only the power to acquire title by severing it from 
land, when it becomes personalty. 28 Therefore, he never owns the coal 
as real estate. It follows that the owner of a profit cannot recover in 
trover the value of coal wrongfully severed, for he never had title or 
possession. His remedy is in trespass for damage done to his profit. 29 
So, unless by the terms of his grant the profit is expressly made exclu- 
sive, he cannot prevent his grantor, or some one holding under him, 
from taking coal from the same tract. 30 The rights of the purchaser 
of a profit in coal lands are analogous to those of the purchaser of 
standing timber, who, if his contract is in proper form, gets an incor- 
poreal interest in the land, but, it seem on principle, no title to the trees 
until they are severed. 31 

as he pleases, just as the owner of a many-storied apartment house might grant 
separately as many different floors as he might wish. The grantee of each 
stratum would have a way of necessity through the overlying strata. Chartiers 
Block Coal Co. v. Mellon, supra note 12. 

"Gill v. Fletcher, supra note 8; Transcontinental Oil Co. v. Emmerson (1021) 
298 111. 394, 131 N. E. 645. 

* The grant of a right to dig and carry away coal confers but a profit. Grubb 
v. Bayard, supra note 23 ; but a grant of an unrestricted right to remove all the 
coal under a certain tract conveys a corporeal estate in the land itself. Caldwell 
v. Fulton, supra note 23. A "mining lease" may properly be construed as a grant 
of the minerals themselves, together with such easements, express or implied, as 
may be necessary for their removal: States Oil Corp. v. Ward (1922, Tex. Com. 
App.) 236 S. W. 446; Texas Co. v. Dougherty (1915) 107 Tex. 226, 176 S. W. 
717 ; or it may give only "a bare right or privilege to go upon the land and mine 
for such minerals and reduce them to possession." Oil & Pipe Line Co. v. Teel 
(1902) 95 Tex. 586, 68 S. W. 979; Leonard v. Caruthers (1921, Tex. Civ App.) 
236 S. W. 189. 

*' Moore v. Indian Camp Coal Co., supra note 24. 

28 Tiley v. Moyers (1862) 43 Pa. 404; Kelly v. Keys (1906) 213 Pa. 295, 62 Atl. 
911; Austin v. Huntsville Coal Co. (1880) 72 Mo. 535. 

"Baker v. Hart (1890) 123 N. Y. 470, 25 N. E. 948; Chetham v. Williamson 
(1804, K. B.) 4 East, 469. 

J° Mount joy's Case (1583) reported in Coke, Littleton, 164 b; Stockbridge Iron 
Co. v. Hudson Iron Co. (1871) 107 Mass. 290. The intention to make a profit 
exclusive must be clearly expressed. Even a grant of a right to enter and dig 
"all the ore" is not sufficient. Grubb v. Bayard, supra note 23. 

31 See Ives v. Sams (1596) Cro. Eliz. 521; Clap v. Draper (1808) 4 Mass. 265; 
Williams v. Triche (1902) 107 La. 92, 31 So. 926; Board of Supervisors v. 
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On the other hand, the grantee of a corporeal estate in the coal-bear- 
ing stratum, as shown above, has all the rights, privileges, and duties of 
the owner of any other land so long as his estate endures, and on 
account of the peculiar location of his land, has the added right of using 
the surface so far as necessary to gain access to his underlying land, and 
also the added duty of subjacent support of the surface. 32 

However difficult may be the construction of coal grants in some 
cases, the meaning of the language used in the Clayborn case, 33 "all the 
coal on, in or under" the land described, admits of no doubt. For 
nearly a hundred years courts both in England and America have con- 
strued such a grant as conveying a fee simple in the coal-bearing 
layer 34 ; and this horizontal section includes not only the actual coal, but 
also by necessary intendment, slate or rock lying in or between seams, 
or above or below them, which must be removed in order to make 
effective the grant of the coal. 35 But in spite of the clear teaching of 
the precedents, the Virginia court so construes this grant as to create a 
new kind of real interest, the like of which the writer can discover 
nowhere else in the law; 36 that is, the ownership of a portion of the 

Imperial Naval Stores Co. (1908) 93 Miss. 822, 47 So. 177; Young v. Camp Mfg. 
Co. (1910) no Va. 678, 66 S. E. 843; Tiffany, op. cit. sec. 261 ; 13 Cyc. 651, 679; 
and see (1922) 31 Yale Law Journal, 328; Notes (1904) 17 Harv. L. Rev. 411 ; 
(1914) 28 ibid. 114. Yellow Poplar Co. v. Thompson's Heirs (1908) 108 Va. 612, 
62 S. E. 358, seems contra. 

"Morris v. Salina County Coal Co. (1918) 211 111. App. 178; Penman v. Jones 
(1917) 256 Pa. 416, 100 Atl. 1043 (see criticism of this case by Professor Hohfeld. 
Faulty Analysis in Easement and License Cases (1917) 27 Yale Law Journal, 
66). The unrestricted grant of minerals does not negative the grantor's right 
to subjacent support. Hall v. Harvey Coal & Coke Co. (1921, W. Va.) 108 
S. E. 491. 

83 Supra note 13. 

s * Cardigan v. Armitage (1823, K. B.) 2 Barn. & Cress. 197; Caldwell v. Fulton 
(1858) 31 Pa. 475; Lindley, op. cit. sec. 812. 

85 Moore v. Indian Camp Coal Co., supra note 24 ; Duke of Hamilton v. Graham, 
supra note 1. 

36 Extrajudicial observations are occasionally met with going the full length of 
the decision in the Clayborn case, supra note 13. Thus in Chartiers Block Coal 
Co. v. Mellon, supra note 12, the court says : "The position that the owner of the 
coal is also the owner of the hole from which it has been removed .... has no 
authority in reason, nor do I think, in law." So in McBurney v. Glenmary Coal 
and Coke Co., supra note 9, the court, after stating that a corporeal interest in 
land passed, describes it as follows : "It is in reality simply a right to enter and 
go upon the land, and take therefrom the particular mineral conveyed, and when 
that is done the right is exhausted." (at p. 296.) This is but a definition of a 
profit a prendre; and such is the estate that the court in the Clayborn case seems 
to have had in mind, despite its declaration that the coal owner's interest was 
corporeal. This inference is strengthened by the court's reference (at p. 392) to 
the interest of the grantee of standing timber as similar to that of the grantee 
of minerals. It is submitted that, despite the confusing decisions and the many 
careless statements that seem to regard the interest granted in standing trees 
as corporeal, it is, while realty, incorporeal realty. The grantee gets a right to 
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earth's substance in one person, while the ownership of the space occu- 
pied by that substance is in another. Appendant to this peculiar "cor- 
poreal hereditament" is a sort of easement in the space occupied by the 
coal and in the containing walls for the purpose of enabling the owner 
to sever and remove his coal, but the easement is strictly limited to this 
user. It necessarily follows that the space left in tunnels and galleries 
from which coal has been removed cannot be used for hauling coal 
from other lands to the pit mouth, without the consent of the surface 
owner, to whom it belongs. This is quite a different conception from 
that of the House of Lords in Duke of Hamilton v. Graham, 37 where, 
referring to the coal owner's claim of a haulage way, it is said : "He 
is carrying them through his own property, and not the property of 
the Pursuer at all." 

This anomalous real estate created by the Virginia court, being 
neither profit nor land, is manifestly obnoxious to that canon of com- 
mon sense and common law that discourages the creation of new and 
unusual estates in land, 38 which are already sufficiently numerous and 
complex. It is even more obnoxious, as shown in the dissenting opin- 
ion of Mr. Justice Prentis, to that principle of economics that requires 
rules of law to be so framed as to facilitate and not obstruct industry 
and production. That it is usually expedient and often necessary that 
a coal field, lying under many separate tracts, shall be mined as a unit 
operation, is so well known that courts have taken note of it in con- 
struing grants of mining rights. 39 In rough and mountainous regions, 
such as contain the Appalachian coal fields, where a seam is often 
exposed to view on the side of a great mountain only to plunge inwards 
far below its mass, it must frequently occur that the entire seam must 
be worked from a single drift mouth. To require that each separate 
mineral tract shall be worked independently, with right of access only 
through the surface of such tract, would impose upon the industry a 
burden that would seem both unnecessary and unreasonable. 40 



go upon the land and sever the trees, and the power by so doing to acquire title 
to the timber severed. Such a right is a profit. See cases cited supra note 31 ; 
see also Young v. Camp Mfg. Co. (1910) no Va. 678, 66 S. E. 843; Smith v. 
Ramsey (1914) 116 Va. 530, 82 S. E. 180; Beatty v. Mathewson (1908) 40 Can. 
Sup. Ct. 557. Somewhat analogous to the spaceless body said to be granted in 
the Clayborn case was the bodiless space held in Hahn v. Baker Lodge (1891) 21 
Or. 30, 27 Pac. 166, to pass to the grantee of a "hall" on the second floor of a 
building. The conveyance gave to the grantee no interest in the building itself, 
not even in the walls containing the "hall," but merely in the space enclosed. 
Hence when the space ceased to be denned by reason of the destruction by fire 
of the containing walls, it ceased to exist as a "hall" and the grantee's property 
right was at an end. 

37 Supra note 1, at p. 181. 

"Hill v. Tupper (1863, Exch.) 2 Hurl. & Colt. 120. 

"Sherwood v. Greater Monmouth Vein Coal Co. (1921, Iowa) 185 N. W. 279. 

"Provisions in conveyances and leases of mineral rights will be construed 
liberally in aid of economic operation. See Genett v. D. & H. Canal Co. (1890) 
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An underground way of access to adjacent coal is much more con- 
venient for the coal owner and much less burdensome to the sur- 
face owner than a right of way over the surface and hence more bene- 
ficial to the public. It is quite possible for the grantor by express pro- 
vision so to restrict the use of the haul ways that only coal from the 
granted tract may be transported through them, 41 but no such intent 
should be presumed. 42 

W. R. V. 

VALIDITY OF THE NINETEENTH AMENDMENT 

The Supreme Court in Leser v. Garnett (1922) 42 Sup. Ct. 217, 
affirmed the decision of the Court of Appeals of Maryland sustaining 
the validity of the Nineteenth Amendment. 1 The opinion considers 
briefly and holds untenable the various objections raised. While there 
is no fault to find with the result of the decision — it could not indeed 
have been otherwise — some of the issues involved are of permanent 
interest and perhaps merit a somewhat fuller discussion than was given 
by the court. 

The first contention, that "so great an addition to the electorate, if 
made without the state's consent, destroys its autonomy as a political 
body" and thus deprives the state of equal representation in the Senate, 
was disposed of by a reference to the Fifteenth Amendment. The court 
refused to entertain the suggested distinction that the Fifteenth Amend- 
ment, while not adopted in accordance with law, has been validated 
merely by acquiescence. 2 

The second contention, that the state Constitutions of Tennessee and 
Missouri 3 contain provisions limiting the power of the legislature to 
ratify, was disposed of in the same summary fashion. 

"The function of a state Legislature in ratifying a proposed amend- 
ment to the federal Constitution, like the function of Congress in pro- 
posing the amendment, is a federal function derived from the federal 

122 N. Y. 505, 25 N. E. 922; McCracken v. Gumbert (1890) 131 Pa. 36, 18 Atl. 
1068; St. Louis Trust Co. v. Galloway Coal Co. (1913, C. C. A. 5th) 201 Fed. 
1022. 

41 Schobert v. Pittsburgh Coal & Min. Co., supra note 17. 

a Pruett v. O'Gara Coal Co. (1911) 165 111. App. 470. No easement of access 
through the surface will be implied when the coal owner has access by tunnel 
from adjacent land. Fricdline v. Hoffman (1922, Pa.) 115 Atl. 845. 

1 (1921) 114 Atl. 840. 

'See Machen, Is the Fifteenth Amendment Void? (1909) 23 Harv. L. Rev. 
169; Marbury, The Limitations upon the Amending Power (1919) 33 Harv. L. 
Rev. 223 ; Frierson, Amending the Constitution of the United States; A Reply 
to Mr. Marbury (1920) 33 Harv. L. Rev. 6S9. 

8 "No convention or general assembly of this state shall act upon any amend- 
ment of the Constitution of the United States proposed by Congress to the several 
states, unless such convention or general assembly shall have been elected after 
such amendment is submitted." Tenn. Const. 1870, art, 2, sec. 32. A similar 
provision is found in the Florida Constitution. 1885, art. 16, sec. 19. Florida 



